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GROUNDS OF DECISION 

1. The Appel lant/Appl icant NSG (Malaysia) Sdn. Bhd. (“the 

Applicant”),  has appealed against the Order of the Court dismissing 

the Applicant ’s appl icat ion for judicial review with costs to be taxed 

unless otherwise agreed. 

1.1. The Appl icant  has appl ied essent ia l l y for  an order of  cert iorar i  

to  quash the dec is ion of  the 1s t Respondent ,  the Honourable 

Minister  of  Human Resources  ( “ the Minis te r /1s t Respondent”)  dated 

10.5.2005 made under  s .  9(5)  of  the Industr ia l  Relat ions  Act  1967 

( “ the IRA”) .  

2. The relevant cause papers are:- 

(a) Application for Judicial Review (ex parte) dated 27.6.2005 

(Encl. 1); 

(b) The  S ta tement  pu rsuant  t o  Order  53  Ru les  o f  t he H igh  

Cour t  1980 da ted  24. 6 .2005  (Enc l .  2 ) ;  

(c) The Appl icant’s Supporting Aff idavit affirmed by 

Ravendran a/l  Thuraisamy on 24.6.2005 (“the Appl icant ’s 

Aff idavit) (Encl. 3); 

(d) Notice of Application for Judicial Review (Form 111B) 

dated 25.1.2006 (Encl. 11); 

(e) The 1s t Respondent’s Reply aff i rmed by Datuk Seri Dr.  

Fong Chan Onn on 28.9.2007 (“the 1s t Respondent’s 

Aff idavit) (Encl. 19); 

(f) The Appl icant ’s  Reply to  the 1s t Respondent ’s  Af f idavi t  

a f f i rmed by Ravendran a/ l  Thuraisamy on 27.12.2007 

( ‘ the Appl icant ’s 2n d Af f idavi t )  (Encl .  20);  
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(g) The 1s t Respondent ’s Aff idavit  in Reply aff i rmed by Datuk 

Seri  Dr.  Fong Chan Onn on 11.8.2008 to the Appl icant ’s 

2nd Aff idavit  (“ the 1s t Respondent’s Aff idavit  in Reply)  

(Encl.  20A); 

(h) The 2nd Respondent’s Aff idavit aff i rmed by Samsudin bin 

Usop on 21.10.2005 (“the 2nd Respondent’s Aff idavit  in 

Reply”) (No encl. no.). 

3. Essential ly the facts are as fol lows. On 7.6.2001 the 2nd 

Respondent sought off icial recognition from the Appl icant in Form A 

dated 7.6.2001 (Exh.NSG-1). On 12.6.2001, the Appl icant received an 

appl icat ion from the 2nd Respondent,  Kesatuan Pekerja-Pekerja 

Perusahaan Logam. On 22.6.2001 the 2nd Respondent informed the the 

Director General for Industrial Relat ions Malaysia (“the DGIR”) that 

the Appl icant sti l l  refused to accord recognit ion and the 2nd  

Respondent lodged a report to the DGIR for action to be taken under s. 

9(4A) of the IRA (Exh.FCO-1). On 27.6.2001 the Applicant wrote to 

DGIR requesting for membership veri f ication under s.  9(3)(c) of the 

IRA (Exhs.NSG-1 and NSG-2). On 15.7.2001, the Appl icant received 

the letter from the DGIR requesting for a l ist of employees to be 

furnished as per Borang B for  membership check purposes 

(Exh.NSG-3).  Before acceding to the request  of  the DGIR, the 

Appl icant  studied the const i tut ion of  the 2n d Respondent relat ing to 

membership ie,  ru le 3 (Exh.NSG-4) and real ised that  the 2n d  

Respondent was not  competent  to represent  i ts  employees.  On 

24.7.2001 the Appl icant  sent  Form B to the JPPM (Jabatan 

Perhubungan Perusahaan) and informed that  their  products  are 

rubber-based (more of  a rubber indust ry) ,  neverthe less the l ist  of 

employees requested by the DGIR was also submi tted (Exh.NSG-5). 
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3.1. On 4.12.2001, the DGIR requested the Director General for Trade 

Unions (“the DGTU”) to establish the membership status of the 2nd 

Respondent in accordance with reg. 4(1)(c) of the Industrial Relations 

Regulations 1980 (Exh.NSG-6). On 17.12.2001 the Applicant received 

a letter from the DGTU stating that a membership verification would 

be conducted short ly, and in early 2002 the DGTU, Selangor/Wilayah 

Persekutuan & Pahang informed the Applicant a membership 

verif ication would be conducted on 8.6.2002 at the off ice of the 2nd 

Respondent (Exhs.NSG-6, NSG-7, NSG-8). On 29.1.2002 the DGTU 

informed the DGIR that the membership percentage is 62.55% after 

membership check by way of  veri f icat ion was conducted.  The 

Appl icant  received a let ter  dated 3.6.2002 (Exh.NSG-9) f rom the 

DGIR stat ing that  62.55% of  the employees were members of  the 2n d 

Respondent as at 7.6.2001 and the Appl icant  was therefore advised 

to recognise the 2n d Respondent.  The Appl icant  was then advised 

that  the DGIR had commit ted an error  of  law in not  obtaining the 

opinion of  the DGTU on the competency of  the 2n d Respondent 

(Exh.NSG-10).  On 12.6.2002 the Appl icant  made an appl icat ion to 

postpone the c laim for  recognit ion as i t  had doubts on the 2n d 

Respondent ’s  competency to represent  the Appl icant ’s employees 

on the ground that  the Appl icant ’s  act ivi t ies are more of rubber 

component and not  metal.  On 25.7.2002 the DGIR requested the 

DGTU to decide on the issue of competency of the 2nd Respondent:  to 

represent the Appl icant ’s employees in accordance with s.  9(4B) of 

the IRA (Exh.NSG-11). On 31.7.2002 the DGTU directed the branch 

off ice to carry out  investigat ion on the Appl icant ’s business 

act ivit ies to determine whether the 2nd  Respondent was competent to 

represent the Appl icant ’s employees (Exh.FCO-4). 
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3.2. On 21.8.2002, the DGTU Penang, Kedah & Perl is (Madam Tan 

Hooi Tin) visited the premises of the Applicant to invest igate whether 

the Applicant’s business activit ies were in accordance with regulation 

3 of the 2nd Respondent’s Regulat ions. The Applicant al leged that it  

provided al l  the necessary information and wri tten details about the 

activit ies of the Appl icant (Exh.NSG-13) but the said Director was not 

interested and only advised the Appl icant to grant recognit ion to 

the2nd Respondent. On 5.11.2002 the DGIR informed the 2nd 

Respondent that the issue of competency had been referred to DGTU. 

On 14.11.2002, the Assistant Director for industrial Relations, 

Penang, Mr. Hoe Lean Fatt , visited the premises of the Applicant 

(Exh.NSG-14) and also advised the Appl icant to grant recognit ion to 

the 2nd Respondent. 

3.3. On 8.4.2003 the DGTU informed the DGIR that investigation on 

the Appl icant ’s act ivi ties had been carried out and assistance from a 

panel of advisors from MIDA and the chemist department was sought 

(Exh.FCO-6). On 8.5.2003 the DGTU informed the DGIR that the 2nd 

Respondent was competent to represent the Appl icant’s employees 

(Exh.FCO-7). 

3.4. On 12.6.2003, the Appl icant received a letter from the DGIR 

stating that the DGTU has decided that the 2nd Respondent was 

competent to represent the Applicant’s employees and that 62.55% of 

the employees of the Applicant were members of the 2nd Respondent, 

and hence the Appl icant should grant recognit ion to the 2n d  

Respondent and i f i t  did not do so, act ion under s. 9(4c) of the IRA 

would be taken (Exh.NSG-15). 

3.5. On 25.6.2003 the Appl i cant  appealed to the DGIR to postpone 

the c la im for  recogni t ion as  there were  some doubts that  needed to 

be c la r i f ied.  The Appl icant  appealed to the 1s t Respondent  under 

5 



S. 71A of the Trade Unions Act 1959 (“the Trade Unions Act”) 

regarding the decision conveyed by the DGIR and the appeal was 

submitted on 16.7.2003 (Exh.NSG-17) and a copy of the appeal was 

given to the DGIR on 24.7.2003 (Exh.NSG-19). 

3.6. On 27.2.2004 the DGIR invi ted the Appl icant to attend a 

discussion on 10.3,2004 to discuss further on the cla im for  

recogni t ion.  On 5.5.2005 the DGIR informed the 1s t Respondent 

about the dispute of  the claim for  recognit ion in accordance with s.  

9 (4C) of the IRA and sought the 1s t Respondent ’s decis ion.  On 

10.5.2005 since the dispute between the Appl icant  and the 2n d  

Respondent could not  be resolved,  the 1s t Respondent then made his 

decision in Form D pursuant to s. 9(5) of the IRA. On 16.5.2005 the 

1s t  Respondent ’s decis ion was communicated to the Appl icant  

(Exh.NSG-21).  On 20.5.2005, the Appl icant  received a let ter  signed 

by Mr.  Kesavan informing that  the 1s t Respondent  had made a 

decis ion under s.  9(5) of  the IRA ordering the Applicant  to grant 

recogni t ion to the 2n d Respondent (Exh.NSG-21). 

4. The Court  has considered the Wr i t ten Submiss ions of  the 

learned Counsel  for  the Appl icant  (Encl .31),  the learned SFC for  

the 1s t Respondent  (Encl .27)  and of  the learned Counsel  for  the  2n d  

Respondent  (Encl .29).  The Court ’s  f indings include the fol lowing.  

5. Summarily the Applicant’s contentions are:- 

(a) that  the 1s t Respondent  has  commit ted a ser ious error  of  

law when he fa i led to comply wi th s.  71A of  the Trade 

Unions  Act  which requi res  h im to consider  any appeal  

ma de  t o  h i m a nd  g i ve  s u c h  de c i s i o n  on  t he  a p pe a l  a nd  
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in fa i l i ng to do so,  the 1s t Respondent  has  acted ul t ra 

v i res and in excess of  his  power (1s t ground);  

(b) that  the 1s t Respondent  commit ted a jur isdict ional  error  

when he fa i led to cons ider  the  appeal  contain ing the 

detai ls  of  the nature of  the Appl icant ’s  business which 

were submi t ted to him by the Appl icant  under  s .  71A of  

the Trade Unions Act .  I t  is  contended that  instead the 1s t  

Respondent  only cons idered the DGIR and DGTU’s 

recommendat ions and did not  provide any reasons for 

ar r iv ing at  the dec is ion to order  the  accordance of 

recogni t ion (2n d ground);  and 

(c) that the Applicant purportedly cannot in any way be 

cons t rued  to  be  i nvo l ved  i n  the  meta l  i ndus t r y (3r d  

ground) .  

6. Before proceeding with the merits of the Applicant’s appeal it is 

necessary to state the law applicable to the issue before this Court which 

has been spelled out in paragraphs 6.3 to 6.15 of the 1st Respondent’s 

Submission as follows: 

“6.3. Section 9(2) of the IRA, Act 177 provides for the trade union to 

serve on the employer in writing a claim for recognition. 

6.4. Sect ion 9(3)  of the IRA,  Act 177 provides that an 

employer who has been served with such a cla im may 

after 21 days after service of the claim:  

(a) accord recognition; or 

(b) if recognition is not accorded notify the trade union 

concerned in writing the grounds for not according 

recognition; or 
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(c) a p p l y  i n  w r i t i n g  t o  t h e  D G I R  t o  a s c e r t a i n  

w h e t h e r  t h e  w o r k me n  i n  r e s p e c t  o f  w h o m 

r e c o g n i t i o n  i s  b e i n g  s o u g h t  a r e  me mb e r s  o f  t h e  

t r a d e  u n i o n .  

6.5. I f  t he  t rade  un ion rece i ved a  no t i f i ca t i on  under  

subsec t i on  (3 ) (b )  o f  t he  IRA ,  Ac t  177  o r  w here  the  

emp lo ye r  concerned  fa i l s  t o  compl y w i th  subsect i on  (3 )  

o f  t he  IRA,  Ac t  177 the  t rade  un ion  ma y repor t  t o  the  

DGIR  in  wr i t i ng  (sec t i on  9 (4) ) .  

6.6. Sec t ion  9(4A)  o f  the  IRA,  Ac t  177 prov ides  that  when  

the  DGIR rece ived an app l i ca t ion  under  sec t ion  9(3)(c )  

o r  a  repor t  under  sec t ion  9(4)  t he  DGIR is  empowered  

to  take  s teps  or  make inqui r ies  necessary to  reso l ve  the  

mat te r .  

6.7. In  order to  per form his  funct ion under  sect ion 9(4B)(a)  

the DGIR is  vested wi th the powers  to  requi re the trade 

union,  the employer  or  t rade union of  employers  to 

furnish any informat ion he deems necessary.  

6.8. The DGIR is  also given the discret ion by sect ion 9(4B) 

(b)  of  the IRA, Act  177 to refer  to  the DGTU for  the 

DGTU’s  dec is ion on any quest ion of  the competence of  

the t rade union to represent  any workmen in  respect of  

whom recogni t ion is sought.  

6.9. Sect ion 9(4C)  o f  the IRA,  Act  177 prov ides that  i f  the  

DGIR cannot  resolve  the  mat ter  pursuant  to  sec t ion  

9(4A)  o f  Act  177 he shal l  not i f y the Min is te r .  

6.10. The Minister is required by sect ion 9(5) of the IRA, Act 

177 to give his decision either to accord recognit ion or 

otherwise. 
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6.11. Whereas  i n  the  Trade  Uni ons  Ac t ,  Ac t  262,  s e c t i o n  

2 6 (3 )  s t a tes  tha t  i n  a  s i t ua t i on  where  a  t rade  un ion  has 

se rved  a  c la i m f o r  recogn i t i on ,  t he  DGIR ma y  r eques t  

t he  DGTU to  ca r r y ou t  a  membersh ip  check  i n  the  

ma nn e r  p r es c r i be d  b y R e g u l a t i o n s  6 3 ,  6 4 ,  6 5  a n d  6 6  

o f  T r a de  U n i o ns  R e g u l a t i o ns  ( “T U  R eg u l a t i o ns ) .  Th i s 

i s  f o r  t he  p u r po s e  o f  as c e r t a i n i ng  t he  pe r c e n t a ge  of  

w o r k me n  i n  r es pe c t  o f  w ho m r ec o gn i t i o n  i s  be i ng  

s o u gh t ,  w ho  a r e  me mbe r s  o f  t h e  u n i on  ma k i ng  t he  

c l a i m.  

6.12. The DGTU may in  wr i t ing not i fy the t rade union making 

a c la im for  recogni t ion that  a  membership check would 

be conducted ei ther  by membership ver i f icat ion or  by a 

secret  bal lot .  A copy of  such not i f icat ion shal l  be sent  to 

the employer  (Regulat ion 63 of  TU Regulat ions) .  

6.13. Both  the  empl oyer  and the  t rade un ion a re  to  ass is t  the  

DGTU wi th  in fo rmat ion  as  he  may requi re  to  enab le  the 

DGTU t o  conduc t  t he  me mber s h i p  check  ( Re g u l a t i o n  

6 4  o f  T U R e g u l a t i o n s ) .  

6.14. Regulat ion 65  o f  the TU Regulat ions prescr ibes  the 

formula to  ascertain the percentage of  membership as 

fol lows:  

(a) Membership Verification 

Total number of valid members as at the date of the claim 

 ________________________ x 100% 

total number of workmen in respect of whom recognition 

is being sought at the date of the claim 
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(b) Membership check by secret ballot 

number of votes indicating membership 

 _________________________________ x100% 

number of workmen entitled to vote 

6.15. The DGTU shall notify the DGIR the result of the membership 

check (Regulation 66 of TU Regulations)”. 

1st ground 

7. The 1s t Respondent  contends that  the  appeal  prov is ion in  s.  

71A of  the Trade Unions Act  does  not  re late to  a c la im for  

recogni t ion under  the IRA.  I  f ind there is  mer i t  in th is  content ion.  

S.  71A of  the IRA,  inter  al ia,  s tates: -  

(1) Any person who  is  d issat i s f ied  w i th  any op in ion,  o rde r ,  

dec la ra t ion ,  re fusa l ,  cance l la t ion ,  w i thdrawal ,  d i rec tor  

o r  dec is ion ,  as  the  case may be,  g i ven,  made or  e f fec ted 

by the  Di rec tor  Genera l  under  any o f  the  fo l lowing  

prov i s ions :  

(a) section 2(2); 

ma y,  w i th in  th i r t y da ys  f ro m t he  da te  o f  t he  op in ion ,  

o rde r ,  dec la ra t ion ,  re fusa l ,  cance l l a t i on ,  w i t hd rawa l ,  

d i rec t i on  o r  dec i s ion  o f  t he  D i rec to r  Genera l ,  appea l  

aga ins t  t he  same t o  the  M in i s te r ,  i n  such  manner  as 

ma y be  p resc r i bed by regu la t i ons .  

7.1. Section 2(2) of Trade Unions Act is with regard to defini tion of 

“trade union” in subsect ion (1) and sections 32 (Amalgamation), 33 

(T rans fe r  o f  engagement s ) ,  72  (Format ion  o f  Federa ti on  o f  T rade  
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Unions) and 74 (Affiliation with registered federation of trade union) and 

is not related with issue of competency of the trade union. 

7.2. The DGTU is  empowered by s .  26(3)  of  the Trade Unions  Act  

to  carry out a membership check. S. 71A(1) does not state that an 

appeal can be made to the 1s t Respondent for decis ion under s.  

26(3)of the IRA. 

7.3.  Further  I  agreed wi th the 1s t Respondent ’s  content ion there is  

no provis ion under  the Trade Unions Act  on competency check.  

Under  s.  9(4B)  of  the IRA,  the DGIR can refer  to the DGTU to 

determine the issue of  competency.  When the DGTU carr ies  out  the 

competency check,  i t  is  exercised under the IRA and the  DGTU 

shal l  be deemed to carry out  the dut ies and funct ions rela t ing to the 

regist ra t ion of  t rade unions.  The 1s t Respondent in paragraphs 32,  

34,  38-41 of  the 1s t Respondent ’s  Af f idavi t  has  s tated in  ar r iv ing at  

h is  dec is ion on 10.5.2005 he has  taken into considerat ion al l  the 

relevant  facts  and the  impar t ia l i ty of  the DGIR and DGTU in the 

mat ter .  The membership check was conducted by the DGTU,  an 

independent  th i rd party.  I  agreed wi th the 1s t Respondent ’s  

submiss ion that  the membership check by ver i f icat ion is  more 

authent ic  as  i t  re f lects  the actual  number  of  the employees of  the 

Appl icant  who have become members  of  the 2n d Respondent  at  the 

t ime recogni t ion was sought  and was made on the basis  of  the 

documents  in  the  possess ion o f  the  2n d Respondent ,  the 

genuineness  of  which has  not  been d isputed by the  Appl icant .  Thus 

I  f ind the Appl icant ’s  content ion on the 1s t ground is  wi thout  mer i t .  

2nd and 3rd grounds 

8. These two grounds are deal t  wi th together  as  they are  l inked.  I  

f ind the1s t Respondent  has  g i ven h is  reasons for  h is  dec is ion. This  
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is  evident from the 1s t Respondent ’s Aff idavit  and 1s t Respondent ’s 

Af f idavi t  in Reply.  In relat ion to the Appl icant ’s content ion that  the 

Appl icant  did not  ra ise the issue of  the competency of  the 2n d  

Respondent to represent  the employees of  the Appl icant  and the 

fai lure of  the DGIR to discharge his  duty in accordance wi th law 

(paragraphs 3 to 5 of  the Appl icant ’s 2n d Aff idavit ) ,  the 1s t  

Respondent averred “Ketua Pengarah Perhubungan Perusahaan 

(selepas ini  disebut  “KPPP”) t idak gagal  dalam menjalankan tugas-

tugasnya mengikut  undang-undang. KPPP akan meminta Ketua 

Pengarah Kesatuan Sekerja (selepas ini  disebut  “KPKS”) untuk 

menentukan isu ke layakan apabi la diminta oleh Pemohon. Pemohon 

t e l a h  m e m i n t a  K P P P  m e n e n t u k a n  i s u  k e l a y a k a n  

Responden Kedua mela lu i  surat  ber tar ikh 12 Jun 2002.  Seterusnya 

KPPP te lah memohon kepada KPKS untuk  menentukan isu 

ke layakan Responden Kedua”. 

8.1. The Appl icant al leged in paragraph 11 of the Aff idavit  that 

Madam Tan Hooi Tin fai led to consider the explanation and the 

document (Exh.NSG-13) given on the business act ivi ties of the 

Appl icant as “pengeluaran Pemohon ia itu “Castor  Wheel & Rubber 

Wheel” kedua-duanya adalah pengeluaran getah” where at  p.2 

Exh.NSG-13 i t  is  stated “Castor Wheels consist  of mount ing unit  

which is cal led Body Castor and rubber wheels. Body castors are 

made of parts and components. Some of  the major parts are 

manufactured in NSG (M) at Metal  unit  whilst  other small  unit  parts 

are sub-contracted to local  contractors. Raw mater ial  for  parts 

production steel coi ls  of SPHC or SPCC type that  is purchase 

loca l l y .  Rubber  whee ls  cons i s t  o f  2  types  -  en t i re  r ubber  whee ls  

and cent e r  whee l  t ype .  Raw mate r ia l  f o r  manuf ac t ur ing  rubber  

whee ls  comprise of natural and synthet ic rubber and chemicals. 
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The process ing o f  the rubber  as  to  manufac ture  rubber  wheels  wi l l  

be car r ied out  a t  rubber  uni t .  Assembl ing of  par t s  and component  

to  make body cas tor  wi l l  be done at  Assembly uni t .  Components 

are  purchased local ly  and impor ted f rom overseas main ly  Japan,  

Taiwan & China.  Components are  ready made to  assemble to our  

product  w i th no other  addi t ional  process is  requi red.  Rubber  

wheels  wi l l  be  assembled together  wi th  the body castor  to  become 

cas tor  wheels  -  f in ished product ” ;  her  conclus ion that  the 

Appl i cant ’s  product  “dar i  bes i  (56.25%),  getah as l i (2 .8%),  p last ik  

k imia dan synthet ic  rubber (34.86%) dan la in- la in  (6.09%)”  is  

i l logical ;  and Exh.NSG-13 at  p.3 states under  heading “Analys is  of  

Raw Mater ia l  Input”  that  the raw mater ia l  used is  rubber  (36.1%),  

metal  (24.1%) and the balance are “assembly and packing”  (36.0% 

and 3.8%) whi lst  at  p.6 under heading “Processes”,  “On  the 

average of  manufactur ing ser ies of  castor  wheel  and rubber  wheels  

at  NSG(M) faci l i ty  const i tute of  51% of  involvement of  rubber 

act iv i t ies,  24% of  metal  processes,  20% of  assembl ing and 5% of  

packing” . 

8.2. In  response to paragraph 11 of  the Appl icant ’s  2n d Af f idavi t ,  

the 1s t Respondent  averred “berdasarkan kepada maklumat yang 

d iperolehi  sewaktu s iasatan d i ja lankan,  didapat i  bahan mentah 

yang digunakan terbahagi  kepada bahan mentah untuk rubber  

process ing,  meta l  s tamping process ,  assembly  process  dan  

pack ing process .  Seterusnya saya menyatakan  bahawa JHEKS 

(Jabat an Ha l  Ehwal  Kesatuan Seker ja )  memutuskan Responden 

Kedua layak  mewak i l i  Pemohon berdasarkan kepada fakta  bahawa 

56.25% bahan mentah  yang  d i gunakan adalah  bes i  dan 87% 

barangan  ke luaran akh i r  Pemohon ada lah cas to r  whee l dan 13% 

sahaja rubber wheer.  In the l ight  of  the reasons prof fered by the 1s t 
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Respondent ,  I  am of  the view that  the  Appl icant ’s  content ion that  

the 1s t Respondent  did not  give  reasons for  h is  dec is ion is  

misconceived. 

8.3. The 2n d Respondent  has basical ly adopted the  content ions  of  

the 1s t Respondent.  In  relat ion to the 3r d ground to re i te rate I  am of  

the view that  the c la im of  the Appl icant  is  f lawed for  the  reasons 

s tated in  paragraphs 8.1 and 8.2 above.  In  addi t ion,  I  f ind the  1s t  

Respondent ’s  dec is ion  i s  no t  unreasonab le  in  the  Wednesbury 

sense because as  cor rec t l y submi t ted  b y l earned Counse l  fo r  the  

2n d Respondent  i f  one compares  the  pr ic ing  fo r  “Raw Mater ia l  fo r  

Rubber  Process ing”  (RM8,056,181) ,  “Raw Mate r ia l  for Meta l  

S tamping Process”  (RM5,376,853) ,  i t  appears  tha t  meta l  

component  i s  less  based on pr ic ing .  However  “Raw Mater ia l  for  

Assembl y Process”  where  a l l  the  components  i n  the  schedule  are 

meta l  compr is ing  “ax le ,  nu t ,  washer ,  t ruck  r i ve t ,  stee l  ba l l ,  b rake 

plate, stopper pedal,  bal l  race, spacer & supporting pipe and other 

accessories” except  for “plast ic wheels”  and J & P stem”,  the pricing 

is RM5,027,331 and therefore i f  one looks at  the overal l  picture,  i t  is  

no t  un reasonab l e  fo r  t he  1s t Respondent  t o  conc lude  tha t  me t a l  

was the main component.  Further based on the averment  in 

paragraph 18 of  the 1s t Respondent ’s Aff idavi t ,  “JHEKS mendapati  

keluaran Pemohon ialah 87% castor  wheel  dan 13% rubber  wheel  

untuk digunakan dalam pengeluaran kenderaan untuk mengangkut  

mesin, peralatan dalam ki iang atau dalam rumah. Dan s iasatan 

tersebut  juga didapati  bahan mentah yang digunakan untuk 

menghasilkan produk terdir i  daripada besi (56.25%), getah asli  

(2.8%), plastics/chemicals/synthethic rubber (34.86%) dan lain-lain 

(6 .09 %)” ,  I  ag reed wi th  the  2n d Respondent  tha t  i t  i s  no t  

u n r e a s o n a b l e  f o r  t h e  1s t  R e s p o n d e n t  t o  c o n c l u d e  t h a t  t h e  
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appropr iate union is  the 2n d Respondent.  Furthermore Exh.SU-11 in 

the 2n d Respondent ’s  Af f idavi t ,  is  a t rue picture of  the castor  wheel  

i l l us t ra tes  the  1s t Respondent ’s  averment  tha t  the  2n d Respondent  

i s  competent  to represent  the Appl i cant  based on the fact  that  

“56.25% bahan mentah yang d igunakan adalah besi  dan 87% 

barangan ke luaran akhi r  . . .  adalah castor  wheel  dan 13% sahaja 

rubber  wheel ” .  In addi t ion,  another factor  which is  re levant  to  the 

Minister ’s  cons iderat ion is  f rom the perspect ive of the number  of  

employees involved found in  paragraph 17 of  the 2n d Respondent ’s  

Af f idavi t  “ [S]eramai  133 (73.48%) orang dar i  jumfah 181 orang 

peker j a  Pemohon ada lah  te r l i ba t  da lam pemasangan  barang  

l ogam.  Manaka l a  hanya 48  (26 .5 %)  peker ja  t e r l i ba t  da lam 

pemasangan  komponen  roda  cas to r  d i  mana roda  te rsebu t  t e rd i r i  

da r i  komponen-komponen getah dan logam”.  

8.4. The Appl icant  took object ion that  the  invest igat ion by JHEKS 

on the bus iness act ivi t ies  of  the Appl i cant  was assis ted by a  Panel  

of  Advisors  f rom MIDA and the Chemist  Department  by querying 

why the Panel  did not  get  in  touch wi th the Appl icant  or  v is i t  the 

Appl i cant ’s  premises  to see the processes involved. I  agreed wi th 

the learned Counsel  for  the 2n d Respondent  that  i t  is  ent i re ly wi thin 

the power  of  the DGTU to seek the i r  he lp.  Support  for  th is  

proposi t ion is  found in  Tanjong Jaga Sdn Bhd.  v.  Minister  of  

Labour  and Manpower & Anor [1987]  1 MLJ 124 at  p.  129 H- I  

r ight where the Supreme Court stated “In exercising his functions in 

this regard,  the Registrar had an unfettered discretion which was 

subject  to  a duty  to  act  respons ib ly  in  the  Wednesbury sense . . .  

that  is to say,  i f  a decision-making body comes to i ts decision on no 

ev idence  or  comes to  an unreasonable  f ind ing -  so  unreasonable 

tha t  a reasonab le  person wou ld  not  have  come to  i t  -  then the 
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cour ts  wi l l  i nter fere. ”  Further  support  is  found in the case of  Foh 

Hup Omnibus  Co.  Berhad v.  Min is ter  of  Labour  and Manpower  & 

Anor .  [1973]  2 MLJ 38.  In  th is case,  a  t rade union had c la imed 

recogni t ion and when the appel lant  company refused to accord 

recogni t ion,  the Minis ter  di rected the Regist rar  of Trade Unions to 

carry out  a  membership check and thereaf ter  decided to accord 

recogni t ion to  the t rade union.  On appeal  to  the Federa l  Court  by 

the appel lant  company against  the refusal  o f  i ts  appl icat ion for  

cert iorar i  to quash the Minister ’s  decis ion,  in dismissing the appeal,  

the Federal  Court  held “The Minister  had a complete discret ion as 

to the manner in which he was to act  in set t l ing a dispute as to 

recogni t ion and in the  c i rcumstances  of  th is  case,  there  had been 

no breach of  the ru les of  natura l  jus t i ce” . 

8.5. To  re i t e ra te  on  the  fac tua l  ma t r i x  o f  t h i s  case  I  f i nd  the re  i s  

no th i ng  unreasonab le  i n  the  conc lus ion  a r r i ved  a t  by the  1s t  

Responden t .  To conc lude  I  a l so  agreed w i th  the  1s t Respondent ’s  

argument that  even i f  castor  wheels are rubber products,  the rubber 

industry workers union has not made a claim for  recogni t ion against  

the Appl icant .  In any event  the “raw materia l ”  test is  one of  the 

methods by which competency may be determined and which as 

discussed has been ful f i l led, hence the decis ion of the 1s t  

Respondent “ looked at  object ively,  [ is  not]  so devoid of  any 

p laus ib le  j us t i f i ca t i on  tha t  no  reasonable  body o f  persons  cou ld  

have reached [ i t ] . ”  (per Abdoolcader S.C.J.  in Tanjong Jaga Sdn.  

Bhd.  (supra) at  p.  130 A-B).  

9. For  the  foregoing reasons I  f ind  that  the grounds canvassed 

by the Appl icant  in urg ing th is  Cour t  to  a l low the  Appl icant ’s  

appl icat ion for an order of cert iorar i  to quash the 1s t Respondent ’s 
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decision do not warrant the Court to intervene and accordingly the 

Applicant’s application is dismissed with costs to the 1st and 2nd 

Respondents to be taxed unless otherwise agreed. 

Date: 24 JULY 2010 

SGD 
(LAU BEE LAN) 

Judge 
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